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WORKERS’ COMPENSATION LEGISLATION AMENDMENT BILL 2005 
Introduction and First Reading 

Bill introduced, on motion by Mr J.C. Kobelke (Minister for Consumer and Employment Protection), and 
read a first time. 

Explanatory memorandum presented by the minister. 

Second Reading 
MR J.C. KOBELKE (Balcatta - Minister for Consumer and Employment Protection) [12.46 pm]:  I move - 

That the bill be now read a second time. 

The bill makes amendments to the Workers’ Compensation and Injury Management Act 1981 - the principal 
act - and the Workers’ Compensation Reform Act 2004 - the reform act. It is important that this bill be enacted 
and come into operation before the remaining provisions of the reform act come into operation on 14 November 
2005.  The changes relate to insurance for working directors, forced incorporation of workers, death benefits, 
and minor technical and drafting amendments to the principal act as amended by the reform act.   

Insurance for working directors:  The bill restores the ability for working directors to be covered by the statutory 
scheme and directly and clearly addresses the issue of legal uncertainty created by past court decisions.  A 
definition of “working director” is included and obviates the need for directors to meet the definition of “worker” 
in section 5 of the principal act.  There is a mechanism for determining disputes about whether a director is a 
working director prior to the policy of insurance being effected.  An employer or insurer may apply to have the 
matter determined by an arbitrator of WorkCover WA’s Dispute Resolution Directorate.  Insurers will not be 
able to rely on legal technicalities to deny liability for an insured working director when a claim is made 
following an injury.  Liability will not be able to be denied unless information given by the director’s company 
was false or misleading, which affected the insurer’s decision to provide the insurance policy in the first place.  
To minimise disputes about the quantum of compensation and align relevant remuneration for both calculation of 
premium and payment of benefit purposes, there is a new requirement for supporting information of the working 
director’s aggregate earnings to be provided.  Working directors who have a current claim for compensation and 
are receiving benefits before 14 November 2005 will not be affected.  These changes provide working directors 
with the ability to choose the appropriate insurance arrangements that best suit their individual circumstances, 
and if they choose to be covered by the statutory workers’ compensation scheme, there is certainty that, if they 
do suffer a workplace injury, their right to compensation will not be denied on technical grounds. 

Forced incorporation of workers:  The bill directly addresses the practice of some employers in certain industries 
requiring workers to form companies and undertake work as directors, as a condition of obtaining work.  The 
reform act addressed the issue of employers contracting out of their liability.  However, small-scale residential 
investment property owners and some businesses would have been unintentionally affected.  This bill provides 
for a different, more direct, approach to resolving the problem without the unintended consequences.  Employers 
engaging in avoidance arrangements that are contrived to enable them to have the benefit of a worker’s service 
without responsibility for workers’ compensation will be required to pay compensation in the event of an injury 
to the worker.  Disputes about whether an employer has established an avoidance arrangement will be 
determined by an arbitrator of WorkCover WA’s dispute resolution directorate.  It is the clear intention of this 
government to deter these contrived avoidance arrangements and provide compensation to affected workers.  

Consultation:  The government has consulted widely to resolve the major issues affecting working directors and 
appreciates the valuable input of UnionsWA, the Chamber of Commerce and Industry of Western Australia, the 
Insurance Council of Australia Ltd, the National Insurance Brokers Association, the Law Society of Western 
Australia, the Real Estate Institute of Western Australia, Associate Professor Rob Guthrie from the School of 
Business Law at Curtin University, and other leading senior legal practitioners experienced in workers’ 
compensation.  I am confident that the proposed changes in this bill will provide certainty in coverage for 
working directors, as well as a remedy for workers who are required to incorporate as a condition of obtaining 
work.   

Death benefits:  The reform act increased the maximum benefit payable to dependants of workers who die in 
work-related accidents from $139 995 to $200 000.  This increase was originally scheduled to take effect from 1 
July 2005.  To ensure that dependants of deceased workers are not penalised by the deferral of the 
implementation of the new death benefit from 1 July 2005 to 14 November 2005, a retrospective amendment has 
been made.  This will entitle dependants of workers who die from work-related injuries in the period between 1 
July 2005 and 14 November 2005 to claim the higher amount of $200 000.   
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Minor technical and drafting amendments:  The bill introduces a further transitional provision to the reform act 
to ensure that matters that are on appeal before a Compensation Magistrate’s Court when the new dispute 
resolution system comes into operation on 14 November 2005 can be remitted to an arbitrator in the new system.  
This is simply a transitional amendment that will allow existing disputes to be finalised within the new dispute 
resolution system.  The bill also includes minor technical and drafting corrections to the principal act as amended 
by the reform act.  These changes were proposed by parliamentary counsel and will not affect any entitlement or 
modify the intended operation of the principal act.  I commend the bill to the house. 

Debate adjourned, on motion by Dr G.G. Jacobs. 
 


